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Re: NoticeofEx PartePresentation:
IntheMatterof ImplementationoftheLocal CompetitionProvisionsin the
LocalTelecommunicationsAct of 1996,FourthFurtherNoticeof Proposed
Rulemaking,CC DocketNo. 96-98

DearMs.Salas:

OnFridayJune22, 2001,RichRubin,MichaelPfauandI hadameetingwith
JeremyMiller JulieVeatchandPatrickMurphy,oftheCommonCarrierBureau’sPolicy
andProgramPlanningDivision, to discussissuesassociatedwith the aforementioned
proceeding.Attachedis apresentationoutlinewhichformedthebasisofthe discussion.
Also attachedis a letterreferencedin thatdiscussionfiled by SBCwith theEnforcement
Bureauearlierthisyear. Thepositionsexpressedby AT&T wereconsistentwith those
containedin the Commentsandexpartefilings previouslymadein this docket.

Two copiesofthisNoticearebeingsubmittedin accordancewith Section1.1206
oftheCommission’srules.

Sincerely,

~m4cc: JeremyMiller
JulieVeatch
PatrickMurphy
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High Capacity Loops &
Transport

CLECs’ Impairment Reaffirmed

AT&T Presentationto theFCC

June22, 2001



High Capacity Loops &Transport Are
Essentialto Competition

• Competitors cannotcompeteeffectivelyagainst ILECs in the provision of
servicesthat rely on high capacity facilities without accessto ioops and
transport asUNEs

• Despitenumerous incentivesto use alternative facilities, CLECs have been
forced to rely on ILEC loop and transport facilities

— “AT&T almostnever self-provisionsDS1 transport and selfprovides DS3 transport
only a small fraction ofthe time.” (AT&T Reply, Fea/Taggartat 6)

— Focal“most often hasno choicebut to order the ILEC’s high capacity loops and
dedicatedtransport transport to serveits customers.” (FocalReply at 4-5)

— “interoffice transport capacity is rarely available form sourcesother than the
ILEC.” (El PasoNetworks Reply at 12)

— WorldCom haspenetratedonly a small fraction ofcommercial office buildings and
has deployedonly modestamounts oflocal fiber. (WorldCom Reply at 7 &
Attachment at 1-7)

— “AT&T reachesonly a fraction ofa percent ofall commercial buildings using non-
ILEC facilities” (AT&T Reply, Fea/Taggartat 30)



The Factual “Impairment” CaseHas Not
Changed

• After reviewing a substantial record -- on both sides -- the
UNE RemandOrder specifically found that CLECs
generallycannot obtain alternatives to ILEC loop and
transport facilities, including high capacity facilities

• The updatedrecord showsnothing has changedsince 1999
that alters the Commission’sconclusion

— Even in the most competitive state, ILECs are still the
dominant providers, evenfor high capacity facilities
(seeNYDPS Order)

— CLECs commentsand declarations showno practical
and economicalternatives to ILEC loopsand transport
exists



The ILECs’ Litigation Strategy
ContinuesUnabated

• Despitethesefacts, the ILECs continue to pursue a two-
pronged strategy to hobble competition:

— Denyunrestricted useof loops and transport by competitors
— Eliminate cost-basedaccessto high capacity loopsand transport

• The ILECs seekto protect monopoly specialaccessprofits
and eliminate accessto facilities the CLECs needto
support facilities basedcompetition

• According to the ILECs, it is unfair for them to pay above
costchargesfor RC but it is entirely acceptablefor CLECs
to pay twice the costof loop and transport facilities



The CommissionMust Act Promptly To
Restore Order

• The ILECs’ constant intransigencecreatesmarket chaos
and makesit very difficult and very expensivefor CLECs
fund investments

• The Commissionmust act promptly to restore order in the
marketplace, by

— Eliminating userestrictions and prohibitions on co-
mingling;

— Finding that CLECs are impaired in the absenceofhigh
capacity loops and transport unbundled elements;and

— Re-starting the clock on a three-year quiet period for
the loop and transport TINEs



CLECs Are Entitled to Prompt Action

• Given the perilous state ofthe CLEC industry, the record
overwhelmingly showsthat Commissionmust act
promptly

— Uselimitations on TINEs are not permissibleunder the
Act

— The needfor national unbundling ofall loop and
transport TINEs remains unchanged,regardlessthe
service(s)provided via the TINEs

— The ILECs’ claim that CLEC are unimpaired without
accessto high capacity facilities is unsupported -- and
completelyrebufted by the CLECs’ documentedmarket
experience



The ILECs’ Claims Are Wrong

• The ILECs rest their caseon four assertionsregarding
changedconditions since 1999:

— Specialaccesscompetition increaseddramatically
— CLECs have madethe transport facility investments

necessaryto ubiquitously servespecialaccess
customers

— CLECs have or could easily install their own loop
facilities to servelarge customer locations

— The number ofCLEC collocations demonstrates
alternate supply oftransport is pervasive

• Each oftheseassertionsis demonstrably false



CLECs’ Market ShareHas Not
Significantly Changed

• Despiteall the ILECs’ “facts” — many ofwhich are
exaggeratedor simply wrong — their own data showthat
CLECs’ share ofthe relevant markets is only 3% greater
than in 1999(33% vs. 36%)

• In fact, the ILECs’ market share estimatesare exaggerated
— The CLECs’ actual market share is only about 20%
— The CLECs’ share growth is about 2% since 1999

• Given the imprecision ofthe share estimates,there is no
evidenceof any material changein share,much lessa
significant increasein competition



ExtensiveDeploymentof CLEC Local
Fiber Is a Myth

The ILEC “Fact Report” incorrectly mixesCLECs‘investment in long
haul fiber with their negligible investmentin metro/local fiber to
present a distorted picture ofavailable alternatives:

— Long haul fiber cannot be usedto replaceILEC loops or local transport
— 30% ofthe total “fiber miles” cited by the ILECs can be eliminated with

only simple investigation— 17% is long haul only, 13% is with non-
reselling carriers

— Double counting of fiber appearspervasivedue to capacity sharing
arrangementsamong carriers

— Bankruptcies ofmany CLECs makesreliance upon their facilities a
dubious strategy

— The CLEC industry and industry observersacknowledgemetro fiber
capacity is scarce(e.g.,Time Warner, Dam RauscherWessels)



CLEC Building Penetration Is Grossly
Overstated

The ILECs’ overstating ofthe numerator (by double
counting penetrationsofthe samebuilding) and shrinking
ofthe denominator (by counting only large commercial
office buildings) still only producesa 25%penetration
level

— Statedanother way, 3 out of4 prime building locations
are connectedonly to the ILEC network

— In fact, the penetration rate is only in the range of2% to
6%, and many penetratedbuildings only have accessto
specific floors



CLEC Collocation Is NecessaryBut Not
Sufficient

Existenceofcollocation doesnot equateto availability of
loop and transport alternatives

— Many CLEC collocationsare usedsolelyto provide
advancedservices

— Even where CLECs have collocated,they must rely
primarily on the ILEC for transport

— ILEC practices foreclosealternative supply developing
• Transport-only collocation is prohibited

• CLEC-to-CLEC cross-connectsbetweencollocationsare
restricted



ILEC Claims ofReducedInvestment
IncentivesRing Hollow

• Lifting userestrictions and co-mingling prohibitions will not reduceor
eliminate competitors investment incentives

— High-capacity loops and transport are essentialto developmentofCLEC
networks and are part of the natural progressionof investment

• Connectivity must be ubiquitous
• Facilities havehugeeconomiesof scalebut provide little ability to

differentiate retail service
• Loop and transport UNEs are effectively fixed coststhat mustbe utilized to

the maximum extent

• The ILECs’ argument is, in fact, inconsistent -- on the one hand, they
claim competition is pervasive (which should drive prices to cost), yet
on the other hand they claim restrictions help to keep retail prices high
to provide investment incentives(which meansprices are not
approachingcosts)



The CommissionMust Not Rely Upon the
ILEC s’ UnsubstantiatedTheoretical Models

• Apparently recognizing the lack of factual support
“Fact Report” and their earlier claims, the ILECs
commissionedan economist’s“study” ofCLECs’ ability
to build facilities betweenexisting fiber facilities and
individual buildings

• The Crandall study is undocumentedand cannotbe
credited

• More important, the Crandall study’s conclusionsare
reachedonly by ignoring the real-world barriers to
building facilities and are rebutted by the CLECs’ sworn
declarations

for their



Bad Assumption and Bad Input Yield
Only Unreliable Conclusions

The Crandall study is basedon three inadequatelydisclosedmodels.
On the surface, they disregard or fail to properly reflect many key “real
world” impainnents:

— Local/metro fiber is scarce
— Laterals must connectto customersub-rings/metro rings not transport

rings
— Lack ofROW and building accesslimits fiber lateral construction
— Construction costsare understated
— Lengthy delaysoccur betweenthe start of construction (spending) and

generationof revenue
— Rarely (if ever) doesa single CLEC serveall customerdemandin a

building
— CLECs facesignificant costsofservicein addition to lateral construction

and LD costs



The CaseFor Continuing Impairment Is
Compelling

• The CLECs have built a completeand consistentfactual
record that convincingly demonstratesimpairment without
accessto unbundled high-capacity loops and transport

— To the extent alternatives exist, the record shows:
• High coststo self-supply
• Inadequatemarket coveragethrough alternative supply
• ILEC impedimentsto potential alternative supply
• Lengthy delaysbefore servicedelivery

— The NYDPS validates thesefacts, finding that Verizon
remains the dominant provider ofhigh capacity
facilities in New York, perhaps the most competitive
state in the US



The CaseFor Continuing Impairment Is
Compelling

— It is only economicor practical for CLECs to place a few buildings
“on-network”

• Building accessnegotiations,pennit requirements,ROW
arrangements, franchise feesand requirements for coordinated
construction are major impediments to CLEC built-out plans

• Over-builds are costprohibitive for both loops and transport
• CLECs must competewith the ILEC, which almost alwayshas

the ability to servethe customerimmediately
• CLECs cannotexpectto “win” all customersin a building
• Customersresist rolling existing ILEC servicesto CLEC

facilities
— Capital markets are essentiallyclosedto CLECs and CLECs are

rapidly failing



There Is No Basis for A National
“De-Listing” ofAny Individual lINEs

• The ILECs have failed to demonstratethat any type ofde-
listing — national or otherwise— is appropriate for loops or
transport

• National de-listing ofany IJNE is counter-intuitive
— Competition hasnot, and will not, developuniformly in

all placeswithin the sametime frame
— Any unbundling must take accountof local conditions

• The Commissionshouldpursue the NYDPS’ suggestionto
developstandards that statescan apply to prepare
recommendationsfor the Commissionto consider for
specific IJNEs in specific areasin the future



The CommissionMust Act Now

• The interim userestrictions and prohibitions on co-
mingling must be eliminated immediately

• The Joint Petition shouldbe rejected on the merits and
loopsand dedicatedtransport, including high capacity
facilities, shouldbe reaffirmed as lINEs for a new 3-year
“quiet period”

• The Commissionshouldpursue an NPRM to define
proceduresfor relaxing ILEC unbundling obligations on a
targetedbasis



Chtisto~huNE. Huimann SIC l~lecomuum!oation,,Inc.
Oman! Afloracy 14011StooL NW

Suite1100
Washington,D.C.20005
Phone202-326-8909
Fax 202.4084745
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April 27,2001

FrankG. Laniancusa
DeputyDivision ChieCMarketDisputesResolutionDivision
EnforcementBureau
FederalCommunicationsCommission
445Twelfth Street,S.W.
Washington,DC.. 20554

Re: PotentialAcceleratedDocketMatter— CoreCommCommuzdcationulZ-Tel

Communications

DearMr. Laniancusa

The punposeof this letter is to provideSEC’s responseto the requestby CoreComm
Communications,Inc. (“CoreCorum”) and Z-Tel Communications,Inc. (“ZeTeP’) (together
referred to as “complainants”) for initiation of an AcceleratedDocket processregarding
Ameritech’sallegedrefusalto permit the useof sharedtransportto terminateinfraLATA toll
callsto Ameritech’slocal exchangecustomers.1As explainedbelow,complainants’invocation
oft.heCommission’sdisputeresolutionprocessis procedurallyout-of-order,andtheirallegations
arein anyeVenteittiely unfounded.

A. ComplaInants’AllegationsAn Wholly UnsuitedTo TheAcceleratedDocket.

CoreCommandZ-Tel requestthat theCommissionaccepttheircomplaint,oncefiled, on
the CommonCarrierBureau’sAcceleratedDocket bi determiningwhetherto heedsuch a
request,theBureauassesseswhether,amongotherthings,thecomplaintwould “fallfl within the
Commission’sjurisdiction,” aswell aswhetherit would raisea “numberofdistinct issues”that
couldgiverise to complexdiscovery. 47 C.F.R. § l.730(e)(3),(4). Complainants’allegations
fail onboth counts. Theirproposedcomplaintdoesnot fallwithintheCommission’sjurisdiction,
and,evenif it did, the “likely complexityof te... discovery”necessaryto supportit would
renderit wholly unsuitedto acceleratedtreatment.

1
SeeLetter from Bruce Bennett,CoreCommCommunications,Inc., and Ron Walters,Z-Tcl

Communications,Inc., to FrankLamancusa,FCC (Mar. 15,2001)(“CoreCommlZ-TelMarch 15
Letter”).
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1. Complainants’pdmmyallegationis that Ameritechhasrefinedto sflow complainants
to usesharedtrai~sporttoterminateintraLATA toll calls to Ameritechlocal exchangecustomers,
andhastherebyfailed to adhereto its obligationsundersection251(c)(3). SeeCorcComm/Z-Tel
March 15 Letterat 2-3. The 1996 Act makesumnistakablyclear,however,tat suchdisputes
concerningsection251(c) are to be detexniinedin the first instancenot through complaint
proceedingsbeforethis Commission,but ratherthroughprivatenegotiationsand~ if necessary,
statccommissionarbitrations.2Thps,“[i]ftbere arcproblemswith cairiers.. failing to satisI5r
[section251(c)] duties ... , the Act establishesthesoleremedy: statePtJCarbitration and
enforcementproceedings,with review by federal coufls.~3 Were the rule otherwise, “[t]he
elaboratesystemofnegotiatedagreementsandenforcementestablishedby the1996Act couldbe
brushedasideby any unsatisfiedparty with the simpleact of filing” an FCC complaint See
GoMwasnrv. AmeritechCorp., 222 F.3d 390, 401 (7th Cir. 2000). Congrcssdid not intend
sucharesult.

Indeed,the Eighth Clituit hassquarelyrejectedthepropositionthat complainantsmay
seek the relief they claim before this Coznwjuuion. According to that court, it is state
commissions,not theFCC, thathavethepowerto ensurethrougharbitrationproceedings“that
partiescomplywith theregulationsthat theFCCis.. . authorizedto issueundertheAct.” Iowa
UtiLi. Ed v. FCC; 120F.3d753, 804(8th Cir. 1997),a]J’d in part. rev’dinpansubnorn-AT&T
Corp. v. Iowa (fails. BdI, 525 U.S. 366 (1999).~ TheBight Circuit fbrtheremphasizedthat
‘ft]ho only grantof anyrevieworenforcementauthorityto theFCCis containedin subsection
252(0X5).andthisprovisionauthorizcstheFCCto actonly if a statecommissionfails to flulfihi
its dutieswidertheAct,” Iowa UWS.Bd., 120 FJdat804. Thecompisinantsdo not suggestthat
anyrelevantstateconnissionhas“fail[ed] to 5±11311its dutiesundertheAct” Theircomplaint
shouldberejectedo~thisgroundalone.

Nor can complainantsattempt to cfrcumvent the Act’s negotiation and arbilntion
provisionsbyclaimingthat theyseckintcrprctaticrnorenforcementoftheirexistingagroements,
ratherthanarbilrationof u newont As the Commissionitselfbasheld,theActtsprocedural
frameworkappliesnot just to the negotiationand arbitrationof agreements,but also to the
intczprctationand cntbrcemeutof their tenns. Seese.g., Starpawer Communications,LW

2See47 U.S.C.§ 251(c)(1)(each1LJ~Chasa “duty tonegotiatein goodfaith in accordancewith
section252..Abeparticularternasandconditionsofagreementsto flulfihl thedutiesdescribedin
[section251(b)and(c)]’); i~t § 252(a)-(e)(settingoutdetailedproceduresandstandardsfor state
commissionarbitrationofdisputedtermsandfederalCDUrt review thereof).

~‘Goidwosserv. AmeritechCorp., No. 97 C 6788, 1998 Wl~ 60878,at *11 (N.D. fll. FeK 4,
1998)(emphasisadded),aff’d, 222F.Sd390(7th Cit. 2000);seealsoAT&TCommunicationsof
Caljfonaia~Inc. v. Pac4tIcBell, 60F. Supp.2d997, 1001-02(ND. Cml. 1999).

4ThcSupremeCourt vacatedtheEighthCircuit’s dvcisiononthispointasunripe,but in doingso
it ;astno doubt on the Eighth Circuit’s reasoning. AT&T Coqx, 525 U.S. at 386. Ta the
contrary,threeJusticeswentoutoftheirwayto notethattheEighth Circuit’s reasoning“carries
considerableforce,”seeit at 407 n.3 (Thomas,1., joined by Rehnquist,Ci., andErcyor, 1,
vonoumnginpartanddissentingin part),andno Justicesuggestedthecontrary.

2
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Petitionfor Preemption,15 FCC Red 11277, 11279-80,¶ 6 (June14, 2000)-’ Accordingly,
regardlessof whethera complainantseeksarbitration, interpretation,or enforcementof an
interconnectionagreement,any effort to inject the Commissioninto the disputeresolution
processin theplaceofastatecommissiondoesequalviolenceto thestatutoryscheme.

Nor, finally, canthecomplainantsavoid thisproceduralobstaclebycastingtheirclaimas
arisingunderparagraph56 ofthe SBC/AmcritechMergerConditions. SeeCoreComm/Z-Tel
March 15 Letterat 3. As complainantsthemselvesconcede,seeId, thatparagraphexpressly
statesthat its requirementsare“subject to statecommissionapproval.” SBC/AnierkechOrder,
14 FCCRed 14712, 15023-34,App. C¶56(1999). Thus,enforcementof thisparagraph—no
lessthanenforcementof section251(c) itself — requiresresortto statecommissionarbitration
procedures.Complainants’failure to invokethoseproceduresis thusfatal to theirclaimhere~

2. Complainants’proposedcomplaintis unsuitedto theAcceleratedDocketfor a second
reason.Asnotedattheoutset,acomplaintisunworthyofacceleratedtreatmentif it would entail
a “numberof distinct issues”that could give rise to “comple4] . . - discovery.” 47 C.F.R.
§ 1 .730(e)(3%. As theabovediscussionmakesclear,complainants’allegationsaregovernedby
thetermsoftheirmanyinterconnectionagreementswith Ameritech. Accordingly,theresolution
of their complaint will necessarily involve carefid review of the terms of each such
interconnectionagreement,including, for example,whetherthe agreementsprovide for the
serviceorfacility theywant. If, ontheoneband,thoseagreementsdo providefor thatserviceor
facility, thepartieswill thenhaveto investigatewhethercomplainantshavefollowedcontractual
disputeresolutionprovisionsin seekingto enforcethat agreementlanguage. If, on the other
band,theagreementsdo notprovidefor theserviceorfacility, thepartieswould thenberequired
to investigatewhetherand theextent to which complainantschallengedthe absenceof such
language,eitherin arbitrationproceedingsbeforestatecommissionsor in federalcourtpursuant
to 47 U.S.C. § 252(c)(6). Eachoftheseinquiries,moreover,will haveto takeplaceseparately
for eachcomplainant,in eachstatein whichthecomplainantallegesAmeritechto haveviolated
its sharedtransportobligations. Resolutionofcomplainants’allegationsis thereforelikely to be
ahighlycomplexmatterinvolving extensivediscovery. Thus,evenapartfrom the factthatthe
complaint would not “fMl[J within theCommission’sjurisdiction,” 47 CAR. § l.730(e)(4),it
wouldnotbeanappropriatematterfortheAcceleratedDocket.

Thatis all themoresobecausethelegalquestionthatcomplainantsraiseis unsettled.As
notedabove,CoreComm’sandZ-Tel’a proposedcomplaintis predicatedon the claim that they
are entitled to us~ sharedtransport to tenninate interexehangeculls to the local exchange
customersof otherean-jers.But asexplainedin moredetail below, that veryquestionhasbeen
pendingbeforetheCommissionin arulemakingfor severalyears. Seeinfra page5. Because

‘Seealso, e.&, SozahwesternBell TeL Co. v. ConnectCommunicationsCorp.,225 F.3d942,
946-47(8thCit 2000);SouthwesternBell TeL Co. v. Public (liii Comn*’n,208E3d475, 479-80
(5th Cir. 2000); Illinois Bell TeL Co. v. WorldComTech,.,Inc., 179 F.3d 566, 570 (7th Cir.
1999),cert.rantedin partsubnom.Mathiasi’. WorldComTech,..Inc., 121 S. Ct. 1224(2001);
accordBellAtlanticMarylan4 Inc. v. MCI WorldCoin,Inc., 240 F13d279, 303 (4th Cir. 2001)
(statecommissiondecisionsinterpretingor entreing interconnectionagreementsare to be
appealedto statecon).

3
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complainants’allegationsrequire first and foremost the resolution of that highly disputed
question,thoseallegationsclearlynotsuitedto theAcceleratedDocket

B. NeitherSection251(cfl3) Nor The Merger ConditionsAuthorizesCLECSTo Use
SharedTransportTo ProvideEnd-To-EndIntraLATA Toll.

Evenapartfrom theproposedcomplaint’sproceduraldefects,it is wholly lackingon the
merits. CoreCommandZ-Tel believethat theyareentitled to usetheUNE-plarfonn to provide
notjust local service,but to provideintratATA toll serviceaswell, evenwherethattoll service
is termiuptedto end-usersthat arenot their own customers. SeeCoreCommfZ-TelMarch 15
Letterat 1-2. Yetcontraryto complainants’unsupportedassertions,nothingin theCommission~s
rulesorordersprovidesanysupportfor thatclaim.

1. Complainants’principal claim is that section251(c)(3)of the 1996 Act authorizes
them“to usesharedtransportto carryinfraLATA toll traffic originatedby [their] local exchange
customersto the terminatingend office of SBC/Ameuitech’scustomers.” Id. at 2. But the
Commission’sown ordersmakeclearthat the sharedtransportnetwork elementis availableto
aid CLECs’entryinto thelocal, not the longdistance,market: “[R]equiring incumbentLECsto
provideunbundledaccessto sharedtransportis consistentwith theAct’s goalof encouraging
requestingcaniersto rapidlyenterthelocal maiket.” tiNE RemandOrder. 15 FCCRod 3696,
3865,¶ 2379 (1999)(emphasisadded);seealso jd. at 3864,¶ 375n.740(concludingthat carriers
would be “impaired” withoutaccessto sharedtransport“in theearlystagesof entry” into “the
local exchangemarket”). Indeed,anyconceivabledoubtthattheCommission’ssharedfransport
unhundling analysis was restricted to the local market is conclusively resolvedby the
Commission’sSharedTransport Order, 12 FCCRed 12460 (1997). There,the Commission
concludedthatsharedtransportsatisfiedthestandardsof47 U.S.C.§ 251(d)(2)— the“necessary”
and “impair” standards— specificallybecause“accessto transportthaiitieson asharedbasisis
particularly importantfor stimulatinginitial competitiveentry into the local exchangemarket,
becausenewentrantshavenot yet hadan opportunityto determinetraffic volumesandrouting
patterns” 12 FCCRedat 12482,¶35 (emphasisadded).

CoreCommandZ-Tel neverthelesscontendthatthe Commission’sordersrequiringthe
wibundlingof sharedtransportextendto theuseofthat elementin theprovisionofintratATA
toll service. SeeCoreComni/Z-TelMarch 15 Letter at 2-3. But Ameritech’sintraLATA toll
serviceis a long-distanceservice,which is a completelyseparatemarket from local exchange
and exchangeaccess. Thus, asthe statutemakesclear, theCommissioncould only orderthe
accesscomplainantsseekpursuantto an entirelydifferent“necessary”and“impair” analysisthan
the one it conductedin the SharedTninsportand tiNE RemandOrders. See47 U.S.C. §
251(d)(2). Therecan be little doubt moreover,that any suchanalysiswould lead to the
conclusionthat the sharedtransportelementcouldnot beunbundledforpurposesof intraLATA
toll consistentwith section251(d)(2). As theCommissionhasrecognized,theintraLATA toll
market is competitive.6 Indeed, in theAmeritechregion,morethana dozencaniersprovide

‘See,e.g.,PVlh AccessChargeReformOrder, 14 FCCRed 14221, 14245¶ 48 (1999)(“The
BOCsandindependentincumbentLECsprovide...intrnLATA toll servicesin competitionwith
the long-distanceservicesofAT&T, Sprint,MCI, andmanyotherlong-distancecompanies.”);
seealso FCC Common Carrier Bureau, IndustryAnalysis Division, Statisticsof the Long

4
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theilities-basedintraLATA toll service.If CoreCommorZ-Tel wishto carrythe intraLATA toll
traffic oftheirlocal exchangecustomersover someoneelse’snetwork,thereareanynumberof
interexahangecarrierswith whomtheycouldpartnerin orderto do so.

Of course,if CoreCommor Z-Tcl took that rout; they, like any othercarriersthat
provide iaterexchangeservice,would be subjectto accesschargesfor the terminationof that
traffic to customersofAmeritechorofotherCLECs. And that, of course,raisestherealreason
for CoreComm’sandZ-Tel’s complaint. Accesschargesremaina critical sourceoffinding fbr
universalservice,and CoreCommandZ-Tel obviouslywant to avoidthosecharges. As the
complainantsboldly explain, theywant to use sharedtransportto “terrninat[eJ” interexchangc
calls “to SBC/AmeritechcustomerfsVandtherebyavoid the“terminatingaccesscharges”that
would otherwiseapplyto “the costof completingthat call.” SeeCoreComm/Z-TelMarch 15
Letterat2. But suchregulatoryarbitrageis no part of the Commission’srules. While the
Commission’sSharedTransport Order makesdearthat ILECs must permit CLECs to use
unbundlednetworkelementsto provideexchangeaccessto their own localexchangecustomers,
thatsameordermakesequallyclearthat ILECsneednotpermit CLECato useUNEsto provide
exchangeaccessto anyoneelse’scustomers. SeeSharedTransport Order, 12 FCC Red at
12462, ¶ 2 (“incumbentLECs must permit requestingcarriers to usesharedtransportas an
unbundledelementto canyoriginating accesstraffic from, and terminatingaccesstraffic to,
customersto whomtherequestingcarrier is alsoproviding local archangeservice”) (emphasis
added)?

Indcc4,in thatsameSharedTnznsponOrder, andthenagainin theLINE RemandOrder,
theCommissionrequestedcommenton “whetherrequestingcarriersmayusesharedtransport
fhciities in conjunctionwith unbundledswitching,to originateorterminateinterexehangetraffic
to customersto whomtherequestingcarrierdoesnot providelocal exchangeservice.” Shared
TransportOrder, 12 FCCRod at 12462,¶ 3; seeONE RemandOrder, 15 FCC Rcd at 3969,
¶ 496. Thefaceofcomplainants’allegationmakesclearthat this is preciselywhat theywant to
do. SeeCoreComm/Z-TelMarch 15 Letter at 2 (“The Joint Complainantsseekto useshared
transportto carry inIraLATA toll traffic originatedby Joint Complainants’ local exchange
customersto theterminatingendoffice of SEC/Ameritech’scustomers. .2’). Complainants?
conclusoryassertionsnotwithstanding,theCommissionhassimplynotgrantedthemthatright5

Distance TelecommunIcationsIndustry,at Table 9 (retJan.24, 2001)(providingmarketshares
ofthemanycarriersthatprovidetoll service).

~The Commissionhasmadethe samepoint with respectto unbundledlocal switching: “fA]
requestingcarrierthatpurchasesanunbundledlocal switchingelementfor anendusermaynot
use that switching elementto provide interexchangeserviceto end users for whom that
requestingcarrier does not also provide local exchange service.” Local Competition
ReconsiderationOrder, 11 FCCRed13042, 13049,¶ 13 (1996). Becauseunbundledswitching
“cannotbe effectively disassociatedfrom” sharedtransportSharedTransportOrder, 12 FCC
Rod at 12485,¶42,thatstatementfhrtherconfirmsthataCLEC maynot usesharedtransportto
originateorterminateinterexchangecallsto customersthatarenot local exchangecustomersof
theCLEC.

The Commission’srefbsal to permit CLECs to use sharedtransportto bypassterminating

accesschargesis consistentwith its decisionin the tiNERemandproceedingto restricttheuseof

5
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2. Nor can that right be gleaned from the 5113C/AmeritechMerger Conditions.
Complainantsrelyon paragraph56 of those conditions,which requiresthat, “subjectto state
commissionapproval,”SBC“shall offer sharedtransport”in theAmeritechregion “underterms
and conditions,other thanrate structureandprice, that are substantiallysimilar to (or more
favorablethan)themostfavorableterms[SouthwesternBell TelephoneCompany]offer[ed] to
telecommunicationscai~enin Texasasof’ August21, 1999.” SEC/AmeritechOrder, 14 FCC
Rcd at 15023-24,App. C ¶56 (emphasisadded);seeCoreComm/Z-TelMarch iS Letterat 3-4.
But theonly “terms” ofanyrelevancethat SouthwesternBell “offer[ed] to telecommunications
carriersin Texasasof August27, 1999” were termsthat only allowedCLECa to use shared
transportto provideintraLATA toll end-to-endpendingtheimplementationofintraLATAdialing
parity; “After the implementationof iniraLATA Dialing Parity, intraLATA toll calls from
(CLEC] [unbundledlocal switchingports] w[ould] be routed” not to sharedtransportfor the
purposeoftenuinatinq,thosecalls,butraterto “theenduserintraLATA PrimaryInterexehange
Carrier(PlC) choice.” BecauseintraLATA dialingparityhasbeenimplemented- andindeed
hadbeenimplementedasofAugust27, 1999— thetermsSouthwesternBell offeredto CLECsas
ofAugust27, 1999did not includewhatCoreCommandZ-Tel seekhere— theclaimedright to
bypassterminatingaccesscharges.

Recognizingthis, CoreComm and Z-TcI sock to rely not on the actual “terms
[SouthwesternBell] offe4edJ”to telecommunicationscarriersin TexasasofAugust27, 1999,
but ratheron thetermsofa TexasPUC orderthat hadtemporarilyenjoinedSouthwesternBell
from enforcingthetermsthat it did offer. SeeOrderIssuingInterim Ruling PendingDispute
Resolution,Birch TelecomofTexas,Ltd, LIP v. SoinkwesternBell Tel Co., DocketWas.20745
& 20755,at3 (Pub.Uffi. Conun’nofTa.Apr. 26, 1999). Hut it wasonlypursuantto theterms
ofthat TexasPUC order, not thetermsSouthwesternBell was offering to CLECs, that, asof
August27, 1999SouthwesternBell “was allowing” a fow particularCLECs “to useits entire
sharedtransportnetworkto routeCLEC-originatedintraLATA toll callsto a (SouthwesternHell]
terminating end office.” CoreComm/Z-Tel March 15 Letter at 3. Indeed, had any
“telecmmnunicutionscarrier[] in Tans” requestedon August27, 1999, agreementtermsthat
would have allowed the carrier to use sharedtransport for end-to-endintraLATA toil,
SouthwesternBell wouldhavedeciedthatrequest,andwouldhavebeenfully within its rights in
doing so. It wasnotuntil November4, 1999— morethantwo monthsaftertherelevantdatefor
purposesof the Meijer Conditions- that theTexasPUC issuedits arbitrationorder forcing

Joop-transportUNE combinationsto provide special access. SeeLD~TE RemandSupplemental
ClariAation Order, 15 FCC Red 9587, ¶ 7 (2000) (“allowing the useof combinationsof
network elementsfor special accesscould undercutuniversalserviceby inducing IXCs to
abandonswitchedaccessfor unbundlednetworkelement-basedspecialaccesson an enonnous
scale”).

J.nterconnectionAgreementBetweenSouthwesternBell Tel. Co. andSageTelecom,Inc., App.
Pricing-IJNE § 5.2.2.2.1.2;InterconnectionAgreementBetweenSouthwesternBell Tel. Co. and
Birch TelecomofTexasLtd., LLP, App.Pricing-UNE § 5.2.2.2.1.2(bothquotedin Arbitration
Award, Birch TelecomofTexas,Ltd. LiP v. SouthwesternBell TeL Co.,DocketbIos.20745&
20755,at5 (Pub.Util. Conun’nofTex.Nov.4, 1999).
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